
 

 
April 24, 2011 
 
Marlene H. Dortch, Secretary 
Federal Communications Commission 
Office of the Secretary 
445 12th Street 
Washington, D.C. 20554 
 
CC Docket 02-6 
 
Dear Ms. Dortch: 
 
In accordance with Federal Communications Commission rules, Navajo Education Technology Consortium 
(NETC) is filing this Request For Review and/or Waiver appealing two USAC Notification Letters that 
rescinded previously approved funding commitments for Funding Year (“FY”) 2002. Since the same FRN is 
addressed by both letters, both appeals are being presented in one document. 
 
Appeal #1 is regarding a 2/25/2011 Notification of Commitment Adjustment Letter: 
 
Name of applicant:   Navajo Education Technology Consortium (NETC) 
Form 471 Application Number:  438039 
FRN:  1216550 
Funding year:  2002 
Billed Entity Number:  26513 
FCC Registration Number:  0014734016 
 
Service Provider:   Navajo Nation Department of Information Technology 
SPIN#:     143027949 
 
Date of Administrator’s Letter:  February 25, 2011 
 
Commitment Adjustment Amount:  $133,622.37. 
 
Appeal #2 is regarding a 2/25/2011 Notification of Improperly Disbursed Funds Recovery Letter: 
 
Name of applicant:   Navajo Education Technology Consortium (NETC) 
Form 471 Application Number:  438039 
FRN:  1216550 
Funding year:  2002 
Billed Entity Number:  26513 
FCC Registration Number:  0014734016 
 
Service Provider:   Navajo Nation Department of Information Technology 
SPIN#:     143027949 
 
Date of Administrator’s Letter:  February 25, 2011 
 
Fund Recovery Amount A:   $44,092.62 
Fund Recovery Amount B:   $979,836.02. Please note, $979,836.02 represents all funds 

disbursed to date, which includes the preceding $44,092.62 



 

 
 
Contact Information:  Lennard Eltsosie 

Executive Director 
Navajo Education Technology Consortium 
(928) 221-9850 
email: netc1@mail.ganado.k12.az.us 

 
 
 

STATEMENT IN SUPPORT OF APPEAL 
 

 
 

I. I. FACTS regarding Appeal #1. 
 

1. Appeal #1. The original reason given for the COMAD in Letter #1 is as follows: 

After a thorough review, it was determined that the funding commitment for this request 
must be reduced by $133,622.37. On the original Form 471 the applicant was approved at a 

90 percent discount. FCC rules indicate that the level of poverty shall be measured by the 
percentage of the student enrollment that is eligible for a free or reduced price Lunch under 

the national school lunch program or a federally-approved alternative mechanism. During 
an audit it was determined that the applicant is only eligible to receive an 88 percent 
discount. This determination was based on recalculation of the discounts based on states 

(Arizona and New Mexico) data. Accordingly, the commitment has been reduced by 
$133,622.37 (pre-discount commitment amount.*(discount percentage approved on the 

Form, 471 less the discount rate the applicant is actually eligible to receive)), and if 
recovery is required, USAC will seek recovery from the applicant. 

2. Due to a clerical error, when our original 471 was prepared in January of 2002, a few schools were 
listed as 90% should have been 80%. 

3. The auditors disregarded our previous calculations, and created their own spreadsheet showing a 
consortium discount of 88%. (See Exhibit 1 which is the spreadsheet the auditors sent to NETC to 
explain the auditors’ calculations.) 

4. A 2% reduction from 90% to 88% would cause the $6,012,858 funding commitment to be reduced 
by $133,622.37. 

5. NETC disputed the 2% reduction because most of the 80% discount schools shown in Exhibit 1 
withdrew from the 2002 application without receiving any services. NETC’s position was that these 
entities should be removed and that doing so would allow the consortium to maintain a 90% 
discount. (See Exhibit 3 for details.) 

6. The auditors never acknowledged or rebutted NETC’s position, they simply ignored it. 

II. Discussion regarding Appeal #1 

There was a 3 year wait between the initial application and the final funding. This extraordinarily 
long funding delay occurred because the original FY2002 471 was denied and successfully appealed. 



-

 

In this unique case, an FCC order caused the FY2002 finding window to be reopened so that our 
district could restart the competitive bidding process. 
 
The funding was not approved until 4/21/2005, over 3 years after the original request was submitted. 

During this lengthy and frustrating wait, many of the 80% schools withdrew from this consortium 
application without receiving any services. When funding was finally approved, NETC contacted 
consortium members to plan installation. We discovered that many of the remaining members had 
already upgraded their networks with other funding sources. For this and other reason, these 
members also withdrew from the application. In fact about half of the original members were not 
interested in receiving services. 

Unfortunately, the auditors committed an error because they did not modify their spreadsheet to 
remove those schools despite our request that they do so (see Exhibit 2). A 3 year delay in funding is 
an extraordinary event, so the districts’ decision to withdraw would be clearly justified. 

If the auditors had corrected their error and removed these entities, they would have found that the 
consortium remained at 90%. This is conclusively demonstrated in today’s Exhibit 3 which shows 
the discount calculations after the withdrawn schools were removed. 

It is unfortunate that the auditors never accepted this logic. They never explained their reason for 
ignoring our request to remove the schools. Perhaps it is because we never filed a form 500 to 
remove the schools. NETC realizes now that we should have submitted a Form 500 to remove these 
entities from the application and significantly reduce the funding commitment request. However, at 
the time I was new to NETC and the program and simply did not realize that I was supposed to 
notify the SLD that these members were not going to receive services. In fact the 3 year delay in 
funding saw several leadership changes at NETC. During the original 2002 application there had 
been one executive director, and during the 2004 rebid preparation there had been another executive 
director. Finally, at about the time of the 2005 funding approval, I was appointed as the third 
executive director. In addition there had been several office moves during that same period which led 
to further confusion. These are unusual circumstances that help justify a waiver. 

The auditors decision to not remove the schools was an error which led to incorrect calculations of 
the funding discount percent and an incorrect calculation of the funding commitment request. 
 
Based on the above information, we request that the FCC grant our appeal and remanded this FRN to 
USAC with instructions to leave the shared discount at 90% and rescind the COMAD OF 
$133,622.37. 
 
In the unlikely event that the FCC agrees with grounds for the COMAD, we ask that NETC be 
granted a waiver. NETC serves students in one of the poorest areas in the entire nation. We have 
limited resources, and the difference between a 90% discount and an 88% discount makes an 
enormous difference. In particular, if the consortium is required to pay back $133,622.37 to the SLD 
it would lead to undue hardship, and would cause undue hardships for thousands of the poorest 
students in the nation. 
 

 

III FACTS regarding Appeal #2 Recovery Amount A. 
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1. The reason given for recovering $44,092.62 was as follows: 

After a thorough investigation, it has been determined that the funds were improperly disbursed on 

this funding request. During the audit, it was determined that the Billed Entity was not in compliance 
with the requirements of the Children’s Internet Protection Act (CIPA). Specifically, on the Form 

486, item 11d, the Billed Entity for the consortium certifies that it has collected duly completed and 
signed Forms 479 from all eligible members of the consortium. Since you did not collect such forms, 
the CIPA requirement was not met. Accordingly, USAC will seek recovery of $44,092.62 of 

improperly disbursed funds from the applicant 
 

2. In September of 2003 in anticipation of funding approval, NETC collected CIPA forms from all 
consortium members. In 2009, these forms were presented to the auditors and the subsequent program 
compliance reviewers. All but 1 of these forms were accepted. 
 
3. The 1 CIPA form that was not accepted was for Pinon USD. Due to a clerical error, an unsigned 
version of the form was put into NETC archives in 2003, rather than the signed version. We believe the 
original signed version was accidentally taken home by the signer, Mr. Ray Vernon, and the unsigned 
version was retained by NETC. While this is a record retention error, these kinds of human errors 
cannot always be avoided when so many entities are involved in a complicated process. 
 
4. Since the signed version was not available, the district provided the special compliance reviewer with 
alternative information showing that the district was in compliance in FY2002. See the Internet filtering 
contract shown in Exhibit 5 which was dated before USAC services were received, and see the 
certification of compliance in Exhibit 4 which was signed more recently. 
 
5. When the special compliance reviewer indicated that only a signed version of a Form 479 would be 
acceptable, both NETC and Pinon USD commenced an exhaustive search looking for the signed form. 
 
6. When neither the original nor a copy of the signed 479 form was found, attempts were made to 
contact the original signer, Superintendent Ray Vernon, who is the last person to have seen the signed 
form. Unfortunately, Ray Vernon left the district in 2004 and appears to have taken some of the files 
with him. All subsequent attempts to locate Mr. Vernon failed. 
 
7. Since the special compliance reviewer stated that only a FY2002 Form 479 is acceptable, the district 
has recently signed such a form in an attempt to corroborate its 2002 compliance (see Exhibit 6.). 
 

IV DISCUSSION regarding Appeal #2 Recovery Amount A 
 

In 2003, when NETC was collecting its members 479 forms a conscientious effort was made to follow 
all SLD rules carefully. Unfortunately, a clerical error was made at just one of the many member 
districts and an unsigned form was put into the archives, when a signed form should have been. Great 
effort has been made by NETC and Pinon to rectify this error by finding the missing form. Further 
efforts have been made to rectify the error by providing alternative documentation. Unfortunately, the 
special compliance reviewer stated that she does not have the authority to accept alternative 
documentation. 
 
Although the originally signed 479 cannot be produced, Pinon was always in compliance with CIPA 
requirements. We therefore beseech the FCC to grant a waiver on this matter, and accept the recently 
signed 479 in lieu of one signed in 2003. Pinon USD is a very small district in an extremely poor 
section of the nation. A $44,092 penalty for a clerical error made 8 years ago would cause heartbreaking 
and undue hardship on over 1500 students. 
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V FACTS regarding Appeal #2 Recovery Amount B. 
 

1. The reason given for recovering $979,836.02 are as follows: 

Additionally, during the audit it has been determined that the funds were improperly disbursed for 
services that were provided to entities with Pre-Kindergarten students. FCC rules dictate that 

discounts are to be provided only to entities eligible to receive funding. Pre-Kindergarten students 
were included in this request, but in the State of New Mexico services to Pre-Kindergarten are not 

eligible. Since you failed to retain documentation to support the discount calculation and services to 
ineligible Pre-Kindergarten students and received funding for services that were not utilized in 
accordance with program rules, USAC is seeking recovery of $979,836.02 of improperly disbursed 

funds from the applicant. 
 
2. The above statement that we failed “to retain documentation to support the discount calculation” is 
not correct. We did retain spreadsheets that had been prepared in 2002 when the application was first 
prepared. The data on those spreadsheets was collected by people who knew that Pre-K was supposed to 
be removed. We also retained PIA responses regarding NSLP data (see Exhibit 7 and Exhibit 8). 

 
3. The auditors would not accept the above mentioned records as adequate documentation. Instead, they 
wanted to see the NSLP applications and class rosters from fall of 2001. That documentation was 
originally retained at the individual school district’s central offices. 

4. Since the school districts use the state’s 5 year retention cycle, those NSLP applications and class 
rosters from 2001 were eventually destroyed so they were not available at the time of the audit. 
 
5. The auditors eventually received alternative third party NSLP data from the states of New Mexico 
and Arizona, but these documents also did not include pre-K data. 

6. The statement that “Pre-Kindergarten students received funding for services that were not utilized in 
accordance with program rules,” is not correct.  The auditors findings never alleged that this FRNs 
services were utilized by pre-K students. Their allegation was that the pre-K students might have 
improperly affected the shared discount level.  In fact, the 2/25/2011 recovery notification letter was the 
first time we saw language alleging pre-K use of services. See Exhibit 2 which shows the actual 
auditors’ finding on this matter.  Such an allegation should not be included in a Recovery Notification 
letter without having first been included in a finding or a special compliance review.  This is an 
additional reason for granting a waiver. 
 
The NETC consortium buildings are on sparsely populated Indian reservation where each building is 
very isolated often more than an hours drive from the next building. The equipment being provided 
under FRN 1216550 included cabling, switches, routers and video equipment to enable distance 
learning between these buildings and internet access to those students capable of using the internet. Pre-
K students do not have such capability. The idea that any measurable portion of these services were 
being provided to the pre-K students is simply false. 
 

VI DISCUSSION regarding Appeal #2 Recovery Amount B 
 

When the auditors first mentioned pre-K documentation, their finding was classified as a “significant 
Deficiency” with no recovery amount calculated. (see Exhibit 2). In that sense, it was the least 



 

significant of all the audit points (the others points were “material discrepancies”). The auditors 
recommendation did not mention disbursement recovery at all, but simply stated that 

 
Moss Adams recommends the Beneficiary ensure that only eligible activities/schools are 
included in its shared discount calculation as shown within its FCC Forms 471. 

The pre-K finding was so insignificant that it was not even mentioned in the recent special 
compliance review conducted by Ms. Shaban after the audit. But now it suddenly appears that this 
relatively minor point is being used to justify recovery of the entire $979,836.02 that was disbursed 
for the FRN. We find this to be shocking and unwarranted,  but we will now explain why this 
$979,836.02 recovery is unjustified. 

 
During the process of developing the FY2002 application, NETC collected summary data regarding 
NSLP from each of the consortiums’ 70 member schools. The people providing the data were aware 
that the pre-K students should be removed. In addition, most of the buildings receiving services did 
not contain pre-K so, for those buildings, the pre-K question was irrelevant. 

 
In 2002, the NSLP data was entered into spreadsheets and PIA responses, both of which were given 
to the auditors in 2009. But the auditors would not accept the documentation. Instead, they wanted to 
see the NSLP applications and class rosters from fall of 2001. 
 
It is our position that had the NSLP applications and class rosters been available, they would have 
proven that the pre-K had been removed from our block 4 NSLP numbers. Unfortunately, in 2002, 
the member districts did not give the applications and rosters directly to NETC. This was because 
federal law required they first be redacted to eliminate confidential information. Since the original 
consortium contained 25,000 students this was clearly impractical. Instead NETC members decided 
to keep the original documentation at each local district’s offices so they would be available for 
future audits. 
 
Most of our districts assumed that the SLD’s 5 year retention period had expired in fall of 2006 
which was 5 years after the October 2001 NSLP applications were created. Therefore, it seemed 
perfectly reasonable for them to destroy the documentation circa 2007. We now understand that 
E-Rate rules are based upon the equipments’ date of installation, not the date the documentation was 
created but that was not clear in 2007. The 3 year funding delays were extraordinary circumstances 
that should be grounds for a waiver of the technical violation of SLD documentation retention rules. 
In addition, the auditors eventually received third party NSLP data directly from the State of New 
Mexico and the State of Arizona (See Exhibits 1 which was created by the auditors). Since that data 
was collected by a third party, it was an acceptable substitute for the missing documentation so it 
was used by the auditors. The availability of alternative documentation is an additional circumstance 
that should justify a waiver of document retention rules. 
 
Unfortunately, that third party data was missing one minor element. It did not specifically mention 
what portion of the data was due to pre-K students. This means the third party documentation could 
neither support nor refute our position that the pre-K was removed from the original block 4 data. 
The auditors addressed this in their findings as follows: 
 

“The monetary effect is unknown. Data included in the FYs 2002, 2003, and 2004 FCC 

Forms 471 is potentially inaccurate with the inclusion of programs (pre-Kindergarten) not 
eligible to receive discounts in New Mexico. Ultimately, the inclusion of the pre-

Kindergarten students could affect the shared discount rate.” 
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That statement implies that pre-K students might have been included which might have improperly 
given a school the small boost needed to push it over the 75% threshold thereby giving it a 90% 
discount. But, if you will examine the “Student Eligibility %” in Attachment 3 you will note that the 
schools that received services had an average eligibility ratio of 88% which is far far above the 75% 
threshold. In order to provide a boost that pushes a school from 75% to 88% the pre-K population 
would have to be nearly half the total population of the school and composed entirely of NSLP 
eligible students. This is essentially impossible since none of our members had a pre-K population 
that is more than 10% of the student enrollment. This is an additional circumstance that justifies a 
waiver of the rules leaving the discount percentage at 90%. 

Additionally, Exhibit 7 and 8 provide evidence that the SLD asked for pre-K status during the PIA 
process and that the NETC personnel answered the question in a manner was acceptable to the PIA 
reviewers. This is an additional circumstance that supports NETC’s position that the pre-K students 
probably were removed from the original block 4 entries. This additional circumstance helps justify a 
waiver to leave the discount percentage at 90%. 

 
As a final point, even if we hypothetically take the extreme position that all of the buildings had 
pre-K students and that all should be lowered from 90% to 80%, this would in no way justify the 
recovery of the entire $979,836.02. At most it would justify recovery of a 10% reduction which is 
$97,983. The SLD is supposed to make a good faith effort to “allocate out” the portion of the 
funding that was ineligible, then attempt to recover that portion.  The SLD did not make such an 
attempt or even ask about it during the special compliance review, so these are further grounds for 
granting our waiver request. 

VII FINAL CONCLUSION: 

Conclusion for Appeal #1 regarding a 2/25/2011 Notification of Commitment Adjustment Letter: 
 

We request that the FCC grant our appeal and remand this FRN to USAC with instructions to rescind 
the COMAD OF $133,622.37 and leave the shared discount at 90%. 
 
In the event that the FCC agrees with the grounds of the COMAD, we ask that NETC be granted a 
waiver of the rules and that the FCC remand this FRN to USAC with instructions to rescind the 
COMAD of $133,622.37 and leave the shared discount at 90%. 
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Conclusion for Appeal #2A regarding a 2/25/2011 Notification of Improperly Disbursed Funds Recovery 
Letter for $44,092.62 
 

We request that the FCC grant us a waiver of the normal CIPA 479 documentation requirements and 
remand this FRN to USAC with instructions to rescind the Recovery Notification letter for 
$44,092.62 and cease further action on the matter of CIPA compliance.  This request is consistent 
with previous FCC orders which granted similar waivers to under similar circumstances, 

 
Conclusion for Appeal #2A regarding a 2/25/2011 Notification of Improperly Disbursed Funds Recovery 
Letter for $979,836.02 

We ask that NETC be granted a waiver of the rules and that the FCC remand this FRN to USAC 
with instructions to: 

1. Disregard the absence of pre-K substantiation. 
2. Leave the shared discount at 90%. 
3. Rescind the Recovery Notification letter for $979,836.02. 

 
 

 
 
 
Sincerely 
 
 
 
Lennard Eltsosie 
Executive Director 
Navajo Education Technology Consortium 
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